I N THE MATTER OF LI CENSE NO. R-26320 MERCHANT MARI NER S DOCUMENT
NO. Z-275 252 AND ALL OTHER SEANMAN S DOCUMENTS
| ssued to: Joseph S. NEWBROUGH

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1902
Joseph S. NEWBROUGH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 3 June 1970, an Adm ni strative Law Judge of the
United States Coast Guard at San Francisco, California, suspended
Appel l ant' s seaman's docunents for six nonths outright upon finding
himguilty of m sconduct. The specifications found proved all ege
that while serving as First Assistant Radio Oficer on board the SS
PRESI DENT CLEVELAND under authority of the docunent and |icense
captioned, Appellant, while the vessel was at sea,

(1) due to intoxication, wongfully failed to stand a watch
on 25 July 1969;

(2) on 25 July 1969 wongfully tel ephoned the Master who had
retired for the evening;

(3) on 25 July 1969 wongfully entered and remained in the
Econony cl ass Passenger Lounge area;

(5 on 25 July 1969 wongfully refused to obey a | awful order
of the Chief Oficer to | eave that area;

(6) on 25 July 1969 wongfully entered and remai ned on the
Econony cl ass Passenger Pronenade Deck;

(7) on 25 July 1969 wongfully failed to obey a | awmful order
of the Chief Oficer to |leave that area and had to be
forcibly renoved

(8 on 25 July 1969 wongfully possessed in his room
i nt oxi cati ng bever ages;

(9 on 25 July 1969 wongfully refused to obey a | awful order
of the Master to |eave the passageway outside the
Master's Ofice and had to be forcibly escorted to his



room

(10) on 25 July 1969 wongfully attenpted to | eave his room
contrary to the Master's direct order

(11) on 25 July 1969 (Meridian Day) wongfully di sobeyed the
Master's direct order to remain in the ship's hospital;

(12) on 25 july 1969 (Meridian Day) wongfully entered the
radi oroom and grabbed the controls over the Chief Radio
O ficer's objection;

(13) on 25 July 1969 (Meridian Day) wongfully di sobeyed the
Master's direct order to | eave the radi oroom and had to
be forcibly renoved to the brig;

(14) on 25 July 1969 (Meridian Day) threatened the Master; and

(15) on 25 July 1969 (Meridian Day) failed to perform his
duti es due to intoxication.

On the first day of the hearing, Appellant was represented by
prof essi onal counsel and did not appear. Counsel entered a plea of
not gquilty to the charge and each specification. After a
conti nuance, Appellant appeared with counsel and entered a plea of
guilty to the charge and all specifications.

The Investigating Oficer introduced in evidence the official
| ogbook of the SS PRESI DENT CLEVELAND and testinony by the ship's
Master, Surgeon, Chief Oficer, Second Assistant Radio O ficer and
Assi stant Purser.

I n defense, Appellant offered in evidence testinony by the
Appel lant and the Third Assistant Radio Oficer.

On 3 June 1970, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and all specifications had been
proved. The Exam ner then served a witten order on Appell ant
suspendi ng all docunents, issued to Appellant, for a period of six
months outright in conpliance with a prior order of six nonths
suspensi on on 12 nonths' probation, entered 3 July 1968 and served
on Appellant on 6 August 1968 concerning m sconduct on the SS SANTA
ANNA.

The entire decision was served on 8 July 1970. Appeal was
tinely filed on 22 March 1971 in view of circunstances surroundi ng
t he service.

FI NDI NGS OF FACT
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On 25 July and 25 July (Meridian Day) 1969, Appellant was
serving as First Assistant Radio O ficer on board the SS PRESI DENT
CLEVELAND and acting under authority of his license and docunent
whil e the ship was at sea.

On the dates and the places in question, Appellant perfornmed
acts or failed to performas set out above in the specifications
found proved.

Further findings of fact are unnecessary in view of the purely
procedural basis for appeal.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that:

(1) the order of 3 July becane effective upon mailing to
Appellant's attorney on 3 July 1968 and thus, the conduct
alleged in this case (SS PRESI DENT CLEVELAND) occurred
after the termnation of the probation period, in the
prior case (SS SANTA ANNA) and;

(2) If there is a doubt as to the actual date of service it
should be resolved in favor of avoiding a forfeiture,
i.e., the six nonth suspension.

APPEARANCE: Darwin P Riordan by Jay A Darw n.
OPI NI ON
I

In prior case No. P-620-68, the Adm nistrative Law Judge
ordered Appellant's seaman's docunents suspended for six nonths on
12 nonth's probation. Appellant neither appeared at the hearing
nor supplied a proper nmailing address. Thus, the Admnistrative
Law Judge nuiled the order and receipt to the attorney who had
represented Appellant at the hearing. This was mailed on 3 July
1968. The order and receipt were under a letter from the
Adm ni strative Law Judge requesting transmttal to Appellant. This
was evidently acconplished, because the receipt was signed and
returned by Appellant dated 6 August 1968.

It is clear that an admnistrative law judge's order is
effective only upon service, but Appellant questions what actually
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constitutes service. The answer, however, is quite apparent in
view of the regulations issued pursuant to 46 U . S.C. 239 and the
very reason for the requirenent of service.

The purpose of service is notice--in the instant case, notice
of placenment on probation. The purpose of probation, which is the
encour agenent of proper conduct and performance of duties, cannot
be well served if the man invol ved does not know he is, in fact, on
probati on. Thus, a period of probation will generally not run
until the man invol ved has actual notice of the admnistrative | aw
judge's order. This he is presuned to have only when the order has
been served upon him It is recognized that the sea-going trades
are of such a nature that the admnistrative |law judge wll not
al ways be in the best position to | ocate the subject of an order.
The regul ations provide for this contingency, but only in a very
narr ow nanner.

Thus, 46 CFR 137.20-175(c) <calls for delivery of the
Adm ni strative Law Judge's witten decision to the "person charged
or his authorized representative" (enphasis supplied). Wile this
provides for a form of constructive notice, the definition of
"authorized representative" is tightly drawmn. 46 CFR 137.20-175(d)
l[imts this termto "any person who has been authorized, as shown
by the hearing record, to receive service and take an appeal on
behal f of the person charged,” (enphasis supplied). This requires
a statenent on the record by the person charged to the effect that
a nanmed individual other than hinself is authorized by him to
recei ve service and take an appeal on his behalf. The purpose of
this provision is to ensure that the person charged realizes that
the order may be delivered to sonmeone other than hinself and, thus,
ensure that constructive notice will ripen into actual notice as
soon as possible. Until this definition has been satisfied,
service upon the party's attorney is not "permtted" within the
meani ng of Federal Rules of Civil Procedure 5(b).

In the instant case, Appellant was not present at the hearing
and there was no authorization on the record. |In fact the signing
of the return receipt by the Appellant and not his attorney shows
that the attorney clainmed no such authorization at that tinme. It
shoul d al so be noted that the Adm nistrative Law Judge's letter to
the attorney called for assistance in service and signature by
Appel l ant, not for receipt by the attorney hinself.

46 CFR 137.20-175(c) provi des t hat t he "si gned
acknow edgenent...or the return receipt shall be nmade a part of the
record and shall determne the effective date of the decision
(enmphasi s supplied) including the order, unless good cause is shown
why this date should not apply."” Wen the person charged clains an
earlier date of service, "good cause” would seemto be limted to
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a show ng of actual receipt at sone earlier date. The cited
regul ati on places the burden of proof squarely on the shoul ders of
the party claimng the earlier date. Appellant has introduced no
evidence in this regard as to either earlier actual receipt or
aut horization of his attorney to receive service.

While it is true that 46 CFR 137.01-25 calls for a libera
construction of the regulations, the plain neaning of |anguage
cannot be so traversed. Appellant has not brought hinself within
the purview of 46 CFR 137.20-175(d) and the presence of his
signature and the date, 6 August 1968, on the acknow edgenent of
recei pt |leave no doubt as to the date of service and, thus, the
effective date of the order of 3 july 1968.

The effective date was 6 August 1968. The conduct alleged in
the instant case, having occurred on 25 July and 25 July (Meridian
Day) 1969, was clearly wthin the period of probation.

ORDER

The order of the Admnistrative Law Judge dated at San
Franci sco, California, on 3 June 1970 is AFFI RVED

C. R BENDER
Admral, United Stated Coast CGuard
Conmmandant

Signed at Washington, D. C, this 29th day of Decenber 1972.
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